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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR  

                              

                               PRESENT :  Smt. I. Barman, 

       Sessions Judge, 

         Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 7(S-1) 2019  

 

 Mustt Moriom Begum  …................ Appellant/ Aggrieved 

- Versus – 

 1. Akbar Ali   

 2. Jinara Khatun 

 3. Asiya Khatun 

 4. State of Asaam        …...................  Respondents        

                                     

                                               A P P E A R A N C E 

    For the Petitioner                    :            A.K. Saikia, Advocate. 

    For the Opposite parties         :            A.K. Mahanta, Advocate. 

    Date of Argument                   :            23-07-19. 

    Date of Judgment                   :            06-08-19. 

 

                                                  JUDGMENT 

1.  This Appeal is preferred u/s 29 of Protection of woman from Domestic Violence 

Act 2005 by Mustt Moriom Begum (hereinafter referred to as the petitioner) 

challenging the legality, propriety and correctness of the judgment and order dated 

24-01-2019 passed by the Learned Judicial Magistrate 1st class, Sonitpur, Tezpur in CR 
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Case No. 434/17 u/s 12/18/19/20/21/22 of Protection of Women from Domestic 

Violence Act, 2005 (hereinafter referred to as the Act) against the dismissal order. 

  

2. The factual matrix of the case is that the aggrieved/present petitioner, Mustt. 

Moriom Begum got married with the Respondent No. 1, Akbar Ali and out of the 

wedlock three children were born to them. It is contended that since after marriage 

the respondent no.1 subjected her to cruelty both physically and mentally for being 

unable to meet the dowry demand of the respondents. But for the  sake of her 

future and her children she tolerated the tortures meted to her. Thereafter during 

subsistence of marriage, about 9 months prior to filing the case Respondent No. 1 

married another woman and confining her two children Arjina Khatun and Mofijul 

Islam , drove her out of her matrimonial home along with her minor child, Hafijul 

Islam and threatened to kill her in case she returned. Hence, she compelled to take 

shelter at her parental house along with her minor child. Since then Respondent no. 

1 did not provide any maintenance to her or her minor child. It is further contended 

that she has no source of income, and has been facing financial trouble in 

maintaining herself and her minor child. On the other hand Respondent no. 1 is a 

well established businessman and earned Rs. 20,000/- per month. Hence, the 

petitioner prayed for recovery of her Streedhan articles, monthly maintenance at the 

rate of Rs. 10,000/- for her and her minor child and compensation amounting to Rs. 

4,00,000/- along with other reliefs u/s 18/19/20/21/22 of the Act. 

  

3. The respondents filed written objection denying the allegations against of 

physical, mental and emotional torture attributed against him and submitted that 

the petitioner herself left the matrimonial home leaving their children without any 

rhyme or reason. Hence, prayed to dismiss the case. 

                                                                      

4. To substantiate the case, the petitioner examined 5 (five) witnesses tendering 

herself as PW-1. The 2nd party adduced no evidence. After hearing the evidence, the 

trial court passed the impugned judgment  and dismissed the case. 

 

5. Being highly aggrieved and dissatisfied with the impugned judgment and order 

dated 24-01-2019, the 1st party/present petitoner preferred this appeal on grounds 

that the petitioner proved her case of domestic violence committed by the 
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respondent, that the Learned trial court failed to appreciate the evidence on record 

and that the judgment is not in accordance with the provisions of Sec 354 Cr.P.C. and 

is liable to be set aside.  

 

DECISION AND REASONS THEREOF 

 

6. I have heard the learned advocate of both sides and carefully gone through the 

case record as well as the impugned judgment and order dated 24-01-2019. 

                                                                             

7. Having heard submissions of both sides, it appears that the point to be decided is- 

Whether the judgment and order dated 24-01-2019 passed by Learned Judicial 

Magistrate 1st class, Sonitpur, Tezpur is liable to be set aside and whether the 

Learned court below committed illegality in dismissing the petitioner’s case? 

 

8. I have gone through the case record and the impugned judgment and order 

carefully. The petitioner tendering herself as PW-1 stated in her evidence on affidavit 

that she got married to the Respondent No. 1, Akbar Ali 15 years ago as per Islamic 

Shariat and they have 3 children out of their wedlock. The same was corroborated by 

PW-2, Abdul Barek, PW-3, Marfat Ali, PW-4, Iman Ali and PW-5, Jahed Ali. Thus, the 

fact that the petitioner is the legally married wife of Respondent No. 1 and that they 

co-habited in her matrimonial home is not disputed. PW-1 further stated that she 

was subjected to physical and mental torture by the respondents from the very 

beginning of their marital life for being unable to fulfill their demand for dowry. 

However, she continued her conjugal life with Respondent No. 1 keeping in mind the 

future of her children. Thereafter, Respondent No. 1 married another woman against 

the petitioner’s wish 9 months prior to filing of this case and lastly the respondent 

no.1 forcefully keeping their minor children, Arjina Khatun and Mafijul Islam with 

him, drove the petitioner and her minor child Hafijul out of their matrimonial home 

with the threat that she will be killed if she returned. The same has been reiterated 

by PW-2, PW-3, PW-4 and PW-5 on their evidence on affidavit. 

  

 

   9. However, during cross-examination of PW-1, she stated that though she stated that 

she had been subjected to torture from the very  beginning of her marital life but 
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actually Jinana Khatun tried to drive her out of her matrimonial home only one and 

half years ago. She also stated that she did not return to her matrimonial home after 

she was driven out and she did not meet her children as Respondent No. 1 did not 

allow her to do so. She admitted that she did not disclose the fact of dowry demand 

in her petition. It is also clear from her version that regarding physical torture, she 

did not submit any medical document. She remained silent about the manner of 

torture meted to her. PW-2, Abdul Barek , the father of the aggrieved herself during 

his cross examination stated that Respondent No. 1 neither verbally abused the 

petitioner, nor used to beat her. According to him the couple led their married life 

peacefully. PW-3, Marfat Ali also in cross- examination negates any torture to the 

petitioner by the respondent. PW-4, Iman Ali also had not witness the 2nd party 

torturing the petitioner and he merely heard about it from the petitioner and her 

father. He also did not hear about any incident of torture from anyone else. Another 

witness of the petitioner, PW-5, Jaher Ali during his cross examination stated that he 

did not witness the alleged torture of the petitioner by the respondents and had only  

heard about it from the petitioner’s father. Though PW4 and PW5 stated that from 

the petitioner's father they heard about the torture to the petitioner but petitioner's 

father (PW2) himself clearly negates any sort of torture on the petitioner by the 

respondents during their marital life.                                                                     

 

10.  On careful perusal it is sufficiently comprehended that although the Pws 

mentioned in their evidence in affidavit about the physical and mental torture upon 

the petitioner by the Respondent No. 1, yet their cross examination clearly revealed 

that the petitioner has not been subjected to any sort of mental or physical torture  

by the Respondents. Further the aggrieved neither submitted any medical document 

in support of the physical torture nor she filed any complaint against the 

respondents regarding the same. PW-4 and PW-5 merely reiterated the verbal 

account of the alleged torture as given by the petitioner and did not witness any 

such incident on their own. 

 

11. Regarding alleged dowry demand, the aggrieved herself did not mention any 

demand of dowry in her petition. In evidence of affidavit also she remained silent 

what the respondents demanded. The other Pws also did not mention at any point 

that the petitioner is subjected to violence for the demand of dowry. So, in my 
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considered view the petitioner miserably failed to prove the alleged demand of 

dowry. 

 

12. From the above discussion, it transpires that the petitioner failed to prove the 

alleged physical and mental torture, nor she could  prove the demand of dowry by 

the respondents. The aggrieved failed to prove any kind of domestic violence to her 

in her matrimonial house.  

  

13. The main object of the Domestic Violence Act is protection of women from 

violence inflicted by a man or/and a woman. It is a progressive Act whose sole 

intention is to protect the women who shares a relationship with the respondents. 

The definition of "domestic violence" as contemplated under this Act is very broad 

and includes not only physical violence, but also other forms of violence such as 

emotional, verbal, sexual, and economic abuse. But, in the instant case, the 

petitioner could not sufficiently prove any act of violence that had been committed 

against her by the respondents. It emerges from the materials on record  that the 

petitioner did not leave her matrimonial home on account of any form of violence by 

the respondents nor there is anything on record to prove that she was driven out of 

her matrimonial home by the respondents. The petitioner is not entitled to relief 

under Domestic Violence Act in absence of any violence merely because a discord 

has developed in their marital life.  

 

14. From the above discussion, I am of the considered opinion that the aggrieved 

failed to prove that the respondents committed any act of domestic violence on her. 

The Ld. Court below had not committed any illegality, impropriety or incorrectness 

and the same hence, does not call for any interference in this revision. The finding of 

the Learned trial court is founded on evidence and reason and is thereby, upheld. 

  

15. In the result, this appeal is found devoid of any merit and thus, dismissed on 

contest. 

 

16. Sent back  the lower court record to the concerned court along with a copy of 

this judgment. 
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17.  Given under my hand and seal of this Court on the  06th  day of August, 2019. 

 

 

 

 

 

                                                                    (I.Barman) 

 

                                                                         Sessions Judge 

                                                                         Sonitpur, Tezpur 


